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STATE OF TEXAS 

DEPARTMENT OF INFORMATION RESOURCES 

 

CONTRACT FOR SERVICES 

 

HP Enterprise Services, LLC 

 

 

1. Introduction 

 

A.  Parties 

This Contract for services is entered into between the State of Texas, acting by and through 

the Department of Information Resources (hereinafter “DIR”) with its principal place of 

business at 300 West 15th Street, Suite 1300, Austin, Texas 78701, and HP Enterprise 

Services, LLC (hereinafter “Vendor”), with its principal place of business at 5400 Legacy 

Drive, Plano, TX 75024. 

 

B. Compliance with Procurement Laws 

This Contract is the result of compliance with applicable procurement laws of the State of 

Texas. DIR issued a solicitation on the Comptroller of Public Accounts’ Electronic State 

Business Daily, Request for Offer (RFO) DIR-SDD-TMP-199, on October 30, 2012, for 

Cloud Services.  Upon execution of this Contract, a notice of award for RFO DIR-SDD-

TMP-199 shall be posted by DIR on the Electronic State Business Daily. 

 

C.  Order of Precedence 

This Contract; Appendix A, Standard Terms and Conditions For Services Contracts; 

Appendix B, Vendor’s Historically Underutilized Businesses Subcontracting Plan; 

Appendix C, Pricing Index; Appendix D, Sample Statement of Work; Appendix E, Sample 

Statement of Work for Cloud Assessment; Appendix F-1, Cloud Assessment; Appendix F-

2, Cloud Services – Service Agreement; Appendix F-3, HP Public Cloud Services; Exhibit 

1, Vendor’s Response to RFO DIR-SDD-TMP-199, including all addenda; and Exhibit 2, 

RFO DIR-SDD-TMP-199, including all addenda; are incorporated by reference and 

constitute the entire agreement between DIR and Vendor. In the event of a conflict between 

the documents listed in this paragraph, the controlling document shall be this Contract, then 

Appendix A, then Appendix B, then Appendix C, then the mutually agreed Statement of 

Work, including Appendix F-1, F-2 or F-3, as appropriate, then Exhibit 1, and finally 

Exhibit 2. In the event and to the extent any provisions contained in multiple documents 

address the same or substantially the same subject matter but do not actually conflict, the 

more recent provisions shall be deemed to have superseded earlier provisions.   

 

2. Term of Contract 

The term of this Contract shall be one (1) year commencing on the last date of approval by 

DIR and Vendor. Prior to expiration of the original term, DIR and Vendor may extend this 

Contract, upon mutual agreement, for up to three (3) optional one-year terms. Protracted 

contract negotiations may, in DIR’s sole discretion, result in fewer optional terms. 
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3. Service Offerings 

Services available under this Contract are limited to those specified in Appendix C, Pricing 

Index. Vendor may incorporate changes to their services offering; however, any changes 

must be within the scope of services awarded based on the posting described in Section 

1.B above. Vendor may not add services which were not included in the Vendor’s response 

to the solicitation described in Section 1.B above. 

 

4. Pricing 

 

A. Manufacturer’s Suggested Retail Price (MSRP) 
MSRP is defined as the sales price suggested by the manufacturer or publisher of the 

service.  

 

B. Customer Discount  

The minimum Customer discount for all services will be the percentage off MSRP as 

specified in Appendix C, Pricing Index.  Customer Discount includes the DIR 

administrative Fee specified in Section 5.  

 

C. Customer Price 

 

1) The price to the Customer shall be calculated as follows: 

 

Customer Price = MSRP – Customer Discount  

 

2) Customers purchasing services under this Contract may negotiate more 

advantageous pricing or participate in special promotional offers. In such event, a copy 

of such better offerings shall be furnished to DIR upon request. 

 

During the Contract term, if pricing for products, specific product configurations, or 

services available under this Contract is provided by the Contractor (not Order 

Fulfillers) at a lower price to: (i) an eligible Texas Customer who is not purchasing 

those products, specific product configurations, or services under this Contract or (ii) 

to any other entity or consortia authorized by Texas law to sell said products and 

services to eligible Texas Customers, under like terms and conditions provided for the 

State for those commodities and services under this Contract, then the available 

Customer Price in this Contract shall be adjusted to that lower price. This requirement 

only applies to products, specific product configurations, or services quoted by Vendor 

for a quantity of one (1) under like terms and conditions, and does not apply to volume 

or special pricing (e.g., Big Deal or customizable services) purchases. To the extent 

that either party identifies and confirms that better pricing is offered by Vendor in 

accordance with this section, this Contract will be amended to reflect the lower price 

as of the date when the lower price was offered. 

 

D. DIR Administrative Fee 
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The administrative fee specified in Section 5 below shall not be broken out as a separate 

line item when pricing or invoice is provided to Customer. 

 

E. Tax-Exempt 
As per Section 151.309, Texas Tax Code, Customers under this Contract are exempt 

from the assessment of State sales, use and excise taxes.  Further, Customers under this 

Contract are exempt from Federal Excise Taxes, 26 United States Code Sections 

4253(i) and (j). 

 

F. Travel Expense Reimbursement 
Pricing for services provided under this Contract are exclusive of any travel expenses 

that may be incurred in the performance of those services.  Travel expense 

reimbursement may include personal vehicle mileage or commercial coach 

transportation, hotel accommodations, parking and meals; provided, however, the 

amount of reimbursement by Customers shall not exceed the amounts authorized for 

state employees as adopted by each Customer; and provided, further, that all 

reimbursement rates shall not exceed the maximum rates established for state 

employees under the current State Travel Management Program 

(http://www.window.state.tx.us/procurement/prog/stmp/). Travel time may not be 

included as part of the amounts payable by Customer for any services rendered under 

this Contract. The DIR administrative fee specified in Section 5 below is not applicable 

to travel expense reimbursement.  Anticipated travel expenses must be pre-approved in 

writing by Customer. 

G. Changes to Prices 

Vendor may change the price of any service at any time, based upon changes to the 

MSRP, but discount levels shall remain consistent with the discount levels specified in 

this Contract. Price decreases shall take effect automatically during the term of this 

Contract and shall be passed onto the Customer immediately. 

 

5. DIR Administrative Fee  

 

A) The administrative fee to be paid by the Vendor to DIR based on the dollar value of all 

sales to Customers pursuant to this Contract is three-fourths of one percent (.75%).  

Payment will be calculated for all sales, net of returns and credits. For example, the 

administrative fee for sales totaling $100,000 shall be $750.00. 

 

B) All prices quoted to Customers shall include the administrative fee. DIR reserves the 

right to change this fee upwards or downwards during the term of this Contract, upon 

written notice to Vendor without further requirement for a formal contract amendment. 

Any change in the administrative fee shall be incorporated in the price to the Customer.  

 

6. Notification  

All notices under this Contract shall be sent to a party at the respective address indicated 

below. 

 

http://www.window.state.tx.us/procurement/prog/stmp/
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If sent to the State: 

Grace Windbigler 

Enterprise Contract Management 

Department of Information Resources 

300 W. 15th St., Suite 1300 

Austin, Texas 78701 

Phone:  (512) 475-4700    

Facsimile: (512) 475-4759 

 

If sent to the Vendor: 

Melinda Maczko 

Client Executive 

HP Enterprise Services State and Local 

5400 Legacy; MS: H1-3F-61 

Plano, TX  75024 

Office:  972 605 6337 

Mobile: 972 814 2630 (preferred) 

Fax: 972-996-1160 

Email: melinda.maczko@hp.com  

 

 

7. Statement of Work, Service Agreement and Shrink/Click-wrap Agreements 

 

A. Statement of Work and Service Agreement 

Services provided under this Contract shall be based on the Sample Statement(s) of 

Work as set forth in Appendix D and Appendix E and the Service Agreements set forth 

as Appendices F-1, F-2 and F-3 of this Contract. Customers may negotiate the terms 

and conditions of a SOW to suit their business needs, so long as the negotiated terms 

and conditions do not diminish Vendor’s commitments set forth in this Contract. 

 

B. Shrink/Click-wrap Agreement 

Regardless of any other provision or other license or service terms which may be issued 

by  Vendor after the effective date of this Contract, and irrespective of whether any 

such provisions have been proposed prior to or after the issuance of a Purchase Order 

for products licensed under this Contract, or the fact that such other agreement may be 

affixed to or accompany software upon delivery (shrink-wrap), the terms and 

conditions set forth in this Contract shall supersede and govern the terms  between 

Customers and Vendor.  It is the Customer’s responsibility to read the 

Shrink/Click-wrap License/Service Agreement and determine if the Customer 

accepts the license terms as amended by this Contract.  If the Customer does not 

agree with the license/service terms, Customer shall be responsible for negotiating 

with the Vendor to obtain additional changes in the Shrink/Click-wrap 

Agreement language. 
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8. Intellectual Property Matters 
 

Notwithstanding anything to the contrary in this section, Customer will retain exclusive 

ownership of its data and information as described in this Contract and its Exhibits. 
 

A. Definitions 

1.  “Work Product” and “Deliverables” means any and all deliverables produced by Vendor 

for Customer under a Statement of Work issued pursuant to this Contract, including any 

and all tangible or intangible items or things that have been or will be prepared, created, 

developed, invented or conceived at any time following the effective date of the Contract.  

 

2. “Intellectual Property Rights” means the worldwide legal rights or interests evidenced 

by or embodied in: (i) any idea, design, concept, personality right, method, process, 

technique, apparatus, invention, discovery, or improvement, including any patents, trade 

secrets, and know-how; (ii) any work of authorship, including any copyrights, moral rights 

or neighboring rights; (iii) any trademark, service mark, trade dress, trade name, or other 

indicia of source or origin; (iv) domain name registrations; and (v) any other proprietary or 

similar rights.  The Intellectual Property Rights of a party include all worldwide legal rights 

or interests that the party may have acquired by assignment or license with the right to 

grant sublicenses. 

 

3. “Statement of Work” means a document signed by Customer and Vendor describing a 

specific set of activities and/or deliverables. 

 

4. “Third Party IP” means the Intellectual Property Rights of any third party not a party to 

this Contract, and which is not directly or indirectly providing any goods or services to 

Customer under this Contract. 

 

B. Ownership.   

State License. 

(a) The Deliverable(s) and all Intellectual Property Rights associated with those 

Deliverable(s) will be owned by the Vendor at creation and will not be 

considered works made for hire.  The Vendor grants to the Customer a non-

exclusive, royalty-free, site-wide, irrevocable license to use, copy, and 

distribute the Deliverable(s) and related documentation according to the terms 

and conditions of this Contract and Supporting Materials.  For the purposes of 

this license, “site-wide” includes any State of Texas office regardless of its 

physical location. 

(b) The State may modify the Deliverable(s) and may combine such with other 

programs or materials to form a derivative work.  The State will own and hold 

all copyright, trademark, patent and other intellectual property rights in any 
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derivative work, excluding any rights or interest in the Deliverable(s) other than 

those granted in this Contract.  

(c) The State may copy the Deliverable(s) to multiple hard drives or networks. 

(d)  The State may copy the Deliverable(s) in the course of routine backups for the 

purpose of recovery. 

(e) In the event that the Vendor ceases to conduct business, or ceases to support the 

Deliverable(s), the State's license will not cease.  The license may be terminated 

if used in a manner that would violate the terms of this Contract and Supporting 

Material. 

(f)  Notwithstanding the license grants, any Third Party IP incorporated into any 

licensed Deliverable(s) will be subject to the license terms applicable to such 

Third Party IP. 

(g) The State and the Vendor will continue to own their respective Intellectual 

Property Rights developed before entering into the Contract or developed 

outside the scope of this Contract, and all modifications or derivative works 

thereof.  Any software licensed through the Vendor and sold to the State will 

be licensed directly to the State. 

 

C. Confidentiality.   

Section 8.H. (Confidentiality) is deleted in its entirety.  

1)  Definitions 

As used in this Section, "Confidential Information" means all information of the parties, 

except information that is: 
 

 (a)    mandatorily disclosable under the Texas Public Information Act;  

(b)    now available or becomes available to the public without breach of this 

Contract;  

(c)    released in writing by the disclosing party;  

(d)   obtained from a third party or parties having no obligation of confidentiality 

with respect to such information; 

(e)    publicly disclosed pursuant to federal or state law; or  

(f)   independently developed by the receiving party without reference to 

Confidential Information of the furnishing party.   

 

(2)    Protection and Destruction of Confidential Information 

(a)   Each party must use the same care to prevent unauthorized disclosure of 

Confidential Information as it uses to prevent disclosure of its own 

information of a similar nature, but in no event less than a reasonable degree 

of care.  Neither the Vendor nor the State will:  (i) make any use of the 

Confidential Information of the other except as contemplated by this 

Contract; (ii) acquire any interest or license in or assert any lien against the 

Confidential Information of the other; or (iii) if requested to do so, refuse 

for any reason to promptly return the other party's Confidential Information. 

(b)   Each party will limit disclosure of the other party's Confidential Information 

to employees, agents, and Subcontractors who must have access to fulfill 

the purposes of this Contract.  Disclosure to, and use by, a Subcontractor is 
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permissible where:  (i) use of a Subcontractor is authorized under this 

Contract; (ii) the disclosure is necessary or otherwise naturally occurs in 

connection with work that is within the Subcontractor's scope of 

responsibility; and (iii) Vendor obligates the Subcontractor in a written 

contract to maintain the State's Confidential Information in confidence.   

(c)    Upon termination of the Contract, Vendor must promptly return the State's 

Confidential Information or certify to the State that Vendor has destroyed 

all of the State's Confidential Information. 

 

(3)  Exclusions 

The provisions of this Section will not apply where the receiving party is required by law 

to disclose or retain the other party's Confidential Information, provided that the receiving 

party:  (i) promptly provides the furnishing party with notice of the legal request to the 

extent legally permissible; and (ii) assists the furnishing party in resisting or limiting the 

scope of the disclosure as reasonably requested by the furnishing party. 

 

(4)  No Obligation to Disclose 

Nothing contained in this Section will be construed as obligating a party to disclose any 

particular Confidential Information to the other party. 

 

D. Injunctive Relief.   

The Contract is intended to protect Customer’s proprietary rights pertaining to the Work 

Product, and the Intellectual Property Rights therein, and any misuse of such rights would 

cause substantial and irreparable harm to Customer’s business.  Therefore, Vendor 

acknowledges and stipulates that a court of competent jurisdiction may immediately enjoin 

any material breach of the intellectual property, use, and confidentiality provisions of this 

Contract, upon a request by Customer, without requiring proof of irreparable injury as same 

should be presumed. 

 

E. Return of Materials Pertaining to Work Product.   

Upon the request of Customer, but in any event upon termination or expiration of this 

Contract or a Statement of Work, Vendor shall surrender to Customer all documents and 

things pertaining to the Work Product, including but not limited to drafts, memoranda, 

notes, records, drawings, manuals, computer software, reports, data, and all other 

documents or materials (and copies of same) generated or developed by Vendor or 

furnished by Customer to Vendor, including all materials embodying the Work Product, 

any Customer confidential information, or Intellectual Property Rights in such Work 

Product, regardless of whether complete or incomplete.  This section is intended to apply 

to all Work Product as well as to all documents and things furnished to Vendor by Customer 

or by anyone else that pertains to the Work Product.   

 

F. Vendor License to Use.   

Customer hereby grants to Vendor a non-transferable, non-exclusive, royalty-free, fully 

paid-up license to use any Work Product solely as necessary to provide the Services to 

Customer.  Except as provided in this Section, neither Vendor nor any Subcontractor shall 

have the right to use the Work Product in connection with the provision of services to its 
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other customers without the prior written consent of Customer, which consent may be 

withheld in Customer’s sole discretion.  

  

G. Third-Party Underlying and Derivative Works.   

In response to a request, the Vendor will disclose the use or incorporation of any Third 

Party IP into the Work Product or Deliverables and a description of the ownership and use 

rights that will be provided to the Customer.  At the time of delivery, the Vendor will 

provide in writing the name and use of any Third Party IP, including information regarding 

the Vendor’s authorization to include and utilize such Third Party IP.  The notice shall 

include a copy of any ownership agreement or license that authorizes the Vendor to use the 

Third Party IP.  If Vendor procures any Third Party IP for the State, then Vendor must 

assign or otherwise transfer to the State, or afford the State the benefits of, any license 

rights, including the manufacturer's warranty, for the Third Party IP.   

 

H. Agreement with Subcontracts. 

Vendor agrees that it shall have written agreement(s) that are consistent with the provisions 

hereof related to Work Product and Intellectual Property Rights with any employees, 

agents, consultants, contractors or subcontractors providing Services or Work Product 

pursuant to the Contract, prior to their providing such Services or Work Product, and that 

it shall maintain such written agreements at all times during performance of this Contract, 

which are sufficient to support all performance and grants of rights by Vendor.  Copies of 

such agreements shall be provided to the Customer promptly upon request.  Vendor may 

redact confidential information, but in any event must provide copies sufficient to ensure 

Vendor’s compliance with this section. 

 

I. Vendor Development Rights. 

To the extent not inconsistent with Customer’s rights in the Work Product or as set forth 

herein, nothing in this Contract shall preclude Vendor from developing for itself, or for 

others, materials which are competitive with those produced as a result of the Services 

provided hereunder, provided that no Work Product is utilized, and no Intellectual Property 

Rights of Customer therein are infringed by such competitive materials. 

 

 

9. Authorized Exceptions to Appendix A, Standard Terms and Conditions for Services 

Contracts. 

 

A. Appendix A, Section 7. Contract Administration, C. Records and Audits, is hereby 

restated in its entirety as follows:   

 

1) Acceptance of funds under the Contract by Vendor acts as acceptance of the 

authority of the State Auditor’s Office, or any successor agency, to conduct an audit 

or investigation in connection with those funds. Vendor further agrees to cooperate 

fully with the State Auditor’s Office or its successor in the conduct of the audit or 

investigation, including providing all records requested. Vendor will ensure that 

this clause concerning the authority to audit funds received indirectly by 

subcontractors through Vendor and the requirement to cooperate is included in any 
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subcontract it awards pertaining to the Contract. Under the direction of the 

Legislative Audit Committee, a Vendor that is the subject of an audit or 

investigation by the State Auditor’s Office must provide the State Auditor’s Office 

with access to any information the State Auditor’s Office considers relevant to the 

investigation or audit. 

 

2) Vendor shall maintain adequate records to establish compliance with the Contract 

until the later of a period of four (4) years after termination of the Contract or until 

full, final and unappealable resolution of all Compliance Check or litigation issues 

that arise under the Contract.  Such records shall include per transaction: Customer 

name, invoice date, invoice number, description, quantity, unit price, extended 

price, Customer Purchase Order number, contact name, Customer’s complete 

billing address, the calculations supporting each administrative fee owed DIR under 

the Contract, Historically Underutilized Businesses Subcontracting reports, and 

such other documentation as DIR may request. 

 

3) Vendor and/or Order Fulfillers shall grant access to all paper and electronic records, 

books, documents, accounting procedures, practices and any other items relevant 

to the performance of the Contract to the DIR Internal Audit department or DIR 

Contract Management staff, including the compliance checks designated by the 

DIR Internal Audit department, DIR Contract Management staff, the State 

Auditor’s Office, and of the United States, and such other persons or entities 

designated by DIR for the purposes of inspecting, Compliance Checking and/or 

copying such books and records.  Vendor and/or Order Fulfillers shall provide 

copies and printouts requested by DIR without charge.  DIR shall provide Vendor 

and/or Order Fulfillers thirty (30) business days’ notice prior to inspecting, 

Compliance Checking, and/or copying Vendor’s and/or Order Fulfiller’s records. 

Vendor’s and/or Order Fulfillers records, whether paper or electronic, shall be made 

available during regular office hours.  Vendor and/or Order Fulfiller personnel 

familiar with the Vendor’s and/or Order Fulfiller’s books and records shall be 

available to the DIR Internal Audit department, or DIR Contract Management staff 

and designees as needed.  Vendor and/or Order Fulfiller shall provide adequate 

office space to DIR staff during the performance of Compliance Check. Subject to 

the Vendor’s reasonable objection to the audit determination, if the difference 

between the Vendor's actual payment and the correct DIR Administrative Fee 

amount, as determined by an audit, is greater than 3%, then the Vendor must pay 

all reasonable audit costs within thirty (30) days of receipt. 

 

4) For procuring State Agencies whose payments are processed by the Texas 

Comptroller of Public Accounts, the volume of payments made to Vendor through 

the Texas Comptroller of Public Accounts and the administrative fee based thereon 

shall be presumed correct unless Vendor can demonstrate to DIR’s satisfaction that 

Vendor’s calculation of DIR’s administrative fee is correct. 
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B. Appendix A, Section 8. Vendor Responsibilities, O. Required Insurance Coverage, 

is hereby restated in its entirety as follows: 

As a condition of this Contract with DIR, Vendor shall maintain the listed insurance 

coverage within 5 days of execution of the Contract if the Vendor is awarded services 

which require that Vendor’s employees perform work at any Customer premises and/or 

use Vendor’s vehicles to conduct work on behalf of Customers. In addition, when 

engaged by a Customer to provide services on Customer premises, the Vendor shall, at 

its own expense, maintain the insurance coverage specified herein, and shall provide 

proof of such insurance coverage to the related Customer within five (5) business days 

following the execution of the Purchase Order. Vendor may not begin performance 

under the Contract and/or a Purchase Order until such proof of insurance coverage is 

provided to, and approved by, DIR and the Customer. All required insurance must be 

issued by companies that are A-VII financially rated by AM BEST and duly licensed, 

admitted, and authorized to do business in the State of Texas. The Customer and DIR 

will be included as Additional Insureds under the required General Liability and Auto 

Liability coverages. Required coverage must remain in effect through the term of the 

Contract and each Purchase Order issued to Vendor there under. The acceptable 

insurance provisions are as follows: 

1)  Commercial General Liability 

Commercial General Liability must include a limit of $500,000 per occurrence for 

coverage including products/completed operations, where appropriate. The policy 

shall contain the following provisions: 

a) Blanket contractual liability coverage for liability assumed under the Contract; 

b) Independent Contractor coverage; 

c) State of Texas, DIR and Customer shall be included as an additional insured; 

and 

d) Waiver of Transfer Right of Recovery Against Others in favor of DIR and/or 

Customer. 

2) Workers’ Compensation Insurance 

Workers’ Compensation Insurance coverage must include limits consistent with 

statutory benefits outlined in the Texas Workers’ Compensation Act (Art. 8308-

1.01 et seq. Tex. Rev. Civ. Stat) and policy limits for Employers’ Liability of 

$250,000 bodily injury per accident, $500,000 bodily injury disease policy limit 

and $250,000 per disease per employee.  

3) Business Automobile Liability Insurance 

Business Automobile Liability Insurance must cover all owned, non-owned and 

hired vehicles with a combined single limit of $500,000 per accident for bodily 

injury and property damage. Alternative acceptable limits are $250,000 bodily 

injury per person, $500,000 bodily injury per accident and $100,000 property 

damage liability per accident. The policy shall contain the following endorsements 

in favor of DIR and/or Customer: 

a) Waiver of Subrogation; and  

b) State of Texas, DIR and Customer shall be included as an Additional Insured. 
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This Contract is executed to be effective as of the date of last signature.  

 

 

HP Enterprise Services, LLC 

 

 

Authorized By: /Signature on File/_______________________ 

 

 

Name: Michael Freese______________________________ 

 

 

Title: Sr Director_______________________________ 

 

     

Date: 12/16/14_______________________________  

 

  

The State of Texas, acting by and through the Department of Information Resources 

 

 

Authorized By: /Signature on File/_________________________ 

 

 

Name: Karen Robinson 

 

 

Title:  Executive Director 

 

 

Date: 12/18/14_________________________________ 

 

 

Office of General Counsel: /Signature on File/___12/17/14___________________ 

 

 


